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government and a defendant proposed different, as-applied holdings in light of the same legal
issue.23 But "the argument of the parties is not controlling; the question of the constitutionality of a
statute is a question of law."24 And the analytical division of the panel into government-and-
defendant-mixed classes was illusory. 33 The lack of appellate case law to determine the theoretical
boundaries of standing is not unique to today's case. Whatever the merits of Scalia and Stenberg's
certiorari petition,25 the absence of Supreme Court authority to resolve this dispute will probably be
the same in the future. When faced with this and other gaps in the standing jurisprudence of the
Court, which the Supreme Court has been quick to fill when presented with an appropriate case,26
we have an obligation to exercise our own authority and take a role as a Court of last resort. 34 We
conclude that, in challenging the facial validity of the statute, Appellants have standing in that they
have suffered injury in fact traceable to the fact that they wish to use anti-abortion methods for
themselves, their family members, and their patients. However, because the Act's waiting period
may be unconstitutional as applied to them, Appellants do not have standing to challenge the
provision with respect to third-party abortion patients. III. 35 Because we conclude that Appellants
have standing to bring this facial challenge, we must address the merits. We turn first to the
contention that the Act's twenty-four hour waiting period is facially invalid because it does not
contain an exception for urgent medical need. 36 We evaluate first whether Appellants have a
constitutionally protected right to use their own method of abortion when they believe that their
health, life, or mental well-being may be at risk. "The right of privacy, no less than other First
Amendment rights, is
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